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This is an appeal from a Decision and Order of  the Yellowstone 
County Transportation Committee which affirmed the School District No. 

2, Yellowstone, Montana; decision not to provide bus transportation 
for Appellants' children. The Yellowstone County Transportation Com- 
mittee based its decision on "school law and the discretionary powers 
of the district to establish school bus routes within a 3-mile limit 
and to determine the eligibility of riders according to school 
po 1 icy. " 

Appellants are residents of Yellowstone County, Montana, and llve 
within the exterior boundaries of  School District No. 2 of Billings, 
Montana. Each of the Appellants is a parent and natural guardian of 
one or more children of school age who attend Arrowhead Elementary 
School, operated by and within said school district. 

Appellants' children have been provided with bus transportation 
by School District No. 2, to and from Arrowhead School. The transpor- 
tation service was provided at the beginning of the school year and 
the parents paid in advance for bus transportation for the first 
semester. 

Appellants live on or near Rimrock Road, which is a state high- 
way, located west of Billings. Several Appellants live on the south 

side of  Rimrock Road whlle the remainder of the Appellants live on the 
north side of  Rlmrock Road. 

On September 9, 1981, Appellants were notified by the school dis- 
trict that bus service would no longer be provided to their children 
beginning September 14 ,  1981. Appellants learned that busing was 
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being discontinued because they did not live in excess of one mile 
from Arrowhead School as required by the school district busing 
policy. 

The school district busing policy allows busing for children: 
who do live in excess of one mile from Arrowhead School or if a 

safety hazard is present. Appellants requested that the school dis- 
trict evaluate and review the safety situation in the area. The 
school board designated a group of individuals to act as a safety 
committee for the school district. The safety committee completed a 
comprehensive study and returned the report to the Board of Trustees 
on September 1 7 ,  1981.  

On September 2 2 ,  1981, Appellants attended a meeting of the 
Education Committee of the Board of Trustees to request reconsidera- 
tion of the busing denial based on the safety issue. The school 
district's committee rejected such reconsideration. 

Appellants appealed the Decision to the Yellowstone County Trans- 
portation Committee which held a hearing on the matter. Appellants 
claimed that the school district's decision to terminate busing should 
be set aside based on two reasons: 

1. That busing transportation should be provided for the child- 
ren that live on the south side of Rimrock Road because of a 
safety hazard. 

2. That the remaining Appellants were entitled to bus service 

bacause their children, who lived on the north side of 
Rimrock Road, would be required to walk in excess of one 
mile to school, even though Appellants' houses were located 
less than one mile from school, and the board's decision 
thereby allegedly violated its own policy concerning busing 
and violated state law. 

The Yellowstone County Transportation Committee conducted a hear- 
ing. At the conclusion of the hearing, the transportation committee 
rendered a decision and order in favor of the school district. It is 
from that decision that Appellants present this case. 

This State Superintendent has adapted the standard of review as 
set forth in Section 2-4-704 MCA (Montana Administrative Procedures 
Act). The standards of review states: 
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( I )  The review s h a l l  be  conducted by t h e   court^ wi thou t  a j u r y  
and s h a l l  be conf ined t o  t h e  r e c o r d .  In c a s e s  o f  a l l e g e d  i r r e g u-  
l a r i t i e s  i n  procedure  b e f o r e  t h e  agency n o t  i n  t h e  r e c o r d ,  proof 
t h e r e o f  may he t aken  i n  the  c o u r t .  The  c o u r t ,  upon r e q u e s t ,  
s h a l l  hear  o r a l  argument and r e c e i v e  w r i t t e n  b r i e f s .  

(2)  The c o u r t  may n o t  s u b s t i t u t e  i t s  judgment f o r  t h a t  o f  t h e  
agency a s  t o  t h e  weight  o f  t h e  evidence on q u e s t i o n s  o f  f a c t .  The 
c o u r t  may a f f i r m  the d e c i s i o n  of the agency o r  remand t h e  case  
f o r  f u r t h e r  p roceed ings .  The c o u r t  may reverse o r  modify t h e  
d e c i s i o n  i f  s u b s t a n t i a l  r i g h t s  o f  t h e  a p p e l l a n t  have been p re-  
j u d i c e d  because t h e  a d m i n i s t r a t i v e  f i n d i n g s ,  i n f e r e n c e s ,  con- 
c l .us ions ,  o r  d e c i s i o n s  a r e :  

( a )  i n  v i o l a t i o n  of c o n s t i t u t i o n a l  o r  s t a t u t o r y  p r o v i s i o n s ;  
(b)  i n  excess  of t h e  s t a t u t o r y  a u t h o r i t y  of t h e  agency; 
( c )  made upon unlawful  p rocedure ;  
(d )  a f f e c t e d  by o t h e r  e r r o r  o f  law; 
( e )  c l e a r l y  erroneous i n  view of  t h e  r e l i a b l e ,  p r o b a t i v e ,  

and s u b s t a n t i a l  evidence on t h e  whole r e c o r d ;  
( f )  a r h i t r a r y  o r  c a p r i c i o u s  o r  c h a r a c t e r i z e d  by abuse of 

d i s c r e t i o n  o r  c l e a r l y  unwarranted e x e r c i s e  of d i s c r e-  
t i o n ;  o r  

(8) becanse f i n d i n g s  o f  f a c t ,  upon i s s u e s  e s s e n t i a l  t o  t h e  
d e c i s i o n ,  were n o t  made a l though  r e q u e s t e d .  See a l s o  

39 Yanzick v .  School Dis t r ic t  No. 23,  
S t .  R p t r .  191 (1982).  

- > -  Mont . - __ 

AppeLlants '  argument rests  upon t h e  Board ' s  a l l e g e d  " a r b i . t r a r y  o r  

c a p r i c i o u s  a c t i o n  o r  c h a r a c t e r i z e d  by abuse of d i s c r e t i o n  o r  c l e a r l y  

unwarranted e x e r c i s e  of d i s c r e t i o n . "  

Montana law prov ides  t h a t  s c h o o l  d i s t r i c t s  a r e  r e s p o n s i b l e  f o r  

bus t r a n s p o r t a t i o n  t o  c e r t a i . n  p u b l i c  s c h o o l  c h i l d r e n .  S e c t i o n  

20-10-100 e t  s e q .  MCA, (1981). T r u s t e e s  may f u r n i s h  t r a n s p o r t a t i o n  

f o r  " e l i g i b l e  t r a n s p o r t e e s . "  If t h e  t r u s t e e s  choose t o  f u r n i s h  t r a n s -  

p o r t a t i o n  t o  one " e l i g i b l e  t r a n s p o r t e e , "  t h e y  must f u r n i s h  it t o  a l l  

" e l i g i b l e  t r a n s p o r t e e s  ." An e l i g i b l e  t r a n s p o r t e e  i s  d e f i n e d  a s  a 

p u b l i c  school  p u p i l  who " r e s i d e s  a t  l e a s t  t h r e e  miles,  over  t h e  

s h o r t e s t  p r a c t i c a l  r o u t e ,  from t h e  n e a r e s t  o p e r a t i n g  p u b l i c  s c h o o l ."  

S e c t i o n  20-10-101(2), MCA. 

Appe l lan t s  r e s i d e  w i t h i n  t h r e e  miles of Arrowhead School .  They 

do n o t  q u a l i f y  a s  " e l i g i b l e  t r a n s p o r t e e s . "  S ince  they  a r e  n o t  e l i -  

g i b l e  t r a n s p o r t e e s ,  then  t h e  school  d i s t r i c t  may main ta in  a p o l i c y  i n  

determining which i n e l i g i b l e  t r a n s p o r t e e s  have a c c e s s  t o  bus t r a n s p o r-  

t a t i  o n .  

The school  board adopted a poli .cy on school  t r a n s p o r t a t i o n .  The 

p o l i c y  s t a t e s  i n  p a r t :  
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c .  T r a n s p o r t a t i o n  s e r v i c e  i s  organizcd to p rov t t t e :  ( ; i 1  t l \ : i ~  
s t u d e n t s  i n  Grades K-6 may r i d e  a school  bus i f  l i v i n g  one 
o r  more miles  irom t h e  school. a t t e n d e d ,  o r  i f  a s a f e t y  
hazard i s  p r e s e n t  a s  determined by t h e  board o r  i t s  
d e s i g n e e . .  . '  

The school  t r n s t e e s  have t h e  d i s c r e t i o n a r y  power t o  dec j~de  

whether o r  n o t  i o  provide  t r a n s p o r t a t i o n .  The school  d i s t r i c t ' s  

compliance wi th  t h e  s t a tn t . e  i s  not  c o n t e s t e d .  The c o n t e s t e d  i s s u e  i s  

those  c h i l d r e n  who a r e  i n e l i g i b l e  and who, wi.thin t he  d i sc re t i .on  of 

the  school^ board ,  may be a f f o r d e d  t r a n s p o r t a t i o n .  The L e g i s l a t u r e  d i d  

n o t  r e s t r i c t  t h e  t r u s t e e s  d i s c r e t i o n a r y  powers i n  p rov id ing  o r  r e f u s -  

ing t o  p rov ide  t r a n s p o r t a t i o n .  T h i s  d i s c r e t i o n a r y  power must he  e x e r-  

c i s e d  r e a s o n a j l y ,  and no t  abused by a r b i t r a r y  o r  c a p r i c i o u s  a c t i o n .  

S t a t e  ex r e l .  School D i s t r i c t  No. 29,  F la thead  County v .  Cooney, 102 

Mont. 521,  59 P .21  48 (1339) ,  Young v .  Board of T r u s t e e s ,  90 Mnnt.. 

5 7 6 ,  4 P . 2 d ,  725 (1931).  

Measurino Dis tances  

- 

-.___9_.- 

Appel lan t s  c la im t h a t  t h o s e  c h i l d r e n  l i v i n g  n o r t h  of Rimrock  Road 

should  Ire bused t o  Arrowhead Elementary School because t h e y  mnst walk 

more than  one mile  t o  r each  .the school .  

Appe l lan t s  c la im t h a t  the  t r u s t e e s  abused t h e i r  d i s c r e t i o n  i n  t h e  

way they  a p p l i e d  t he  p o l i c y  i o  A p p e l l a n t s '  c h i l d r e n  and th.e County 

T r a n s p o r t a t i o n  Committee fa i i . ed  t o  r e v e r s e  t h e  d e c i s i o n .  The q u e s t i o n  

then  becomes how a r e  d i s t m c e s  f o r  t r a n s p o r t a t i o n  purposes  measured 

under Montana. law. The q u e s t i o n  of how t o  measure t h e  one mile di.s- 

t a n c e  <.s r a i s e d  by t h e  Eac.t . that  t h e  c h i l d r e n  l i v i n g  n o r t h  of Rimrock 

Road res i .de:  

( a )  Ier-s t h a n  one mile  from Arrowhead School when t h a t  d i s t a n c e  

i s  measured a l o n g  38 th  S t r e e t  and Rinitock Road, t he  normal 

dr i .v ing r o u t e ;  h u t ,  

(b)  More t h a n  one mi le  from Arrowhead School. when t h a t  d i s t a n c e  

i s  measured by fo l lowing  t h e  s a f e  walking r o u t e  des igna ted  

hy t h e  trr!sLees Tor t h e s e  c h i l d r e n .  

Montana law i s  c l e a r  on the  de te rmina t ion  of mi leage d i s t a n c e s .  

The a p p l i c a t i o n  of t h e  l a w  i n  t h i s  case  r e s o l v e s  t h e  f i r s t  i s s u e .  

S e c t i o n  20-10-100, MCA, de te rmina t ion  of miieage d i s t a n c e s  

s t  a t e 8  : 

I 
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When t h e  mileage d i s t a n c e  t h a t  t r a n s p o r t a t i o n  s e r v i c e s  a r e  t o  be 
provided i s  a m a t t e r  of con t roversy  and i s  an i s s u e  be fore  a 
board  of t r u s t e e s ,  a county t r a n s p o r t a t i o n  comniittee, o r  t h e  
s u p e r i n t e n d e n t  of p u b l i c  i n s t r u c t i o n ,  t h e  mileage s h a l l  be e s t a -  
b l i s h e d  on t h e  fo l lowing  b a s i s :  
(1) The d i s t a n c e  i n  mileage s h a l l  be measured by a v e h i c l e  

( 2 )  A r e p r e s e n t a t i v e  of t h e  a p p l i c a b l e  d i s t r i c t  and a p a r e n t  o r  
equipped wi th  an a c c u r a t e  odometer. 

guardian of t h e  c h i l d  t d - b e  t r a n s p o r t e d  s h a l l  be  p r e s e n t  
when t h e  d i s t a n c e  i s  measured. 
The measurement s h a l l  beg in  6 ya rds  from t h e  family  home and 
end 6 yards  from t h e  e n t r a n c e  of t h e  school  grounds c l o s e s t  
t o  t h e  r o u t e .  

( 4 )  The r o u t e  t r a v e r s e d  f o r  t h e  measurement s h a l l  be t h e  r o u t e  
des igna ted  by t h e  t r u s t e e s ,  except  t h a t  t h e  r o u t e  s h a l l  be 
reasonablv  Dassable d u r i n e  t h e  e n t i r e  school  f i s c a l  v e a r  bv 

(3)  

, I  " 
t h e  v e h i c l e  t h a t  p rov ides  t h e  c h i l d ' s  t r a n s p o r t a t i o n .  I n  
determining reasonab le  passage ,  a r o u t e  may n o t  be d i s q u a l i -  
f i e d  because it  i s  impassable dur ing  temporary,  extreme 
weather c o n d i t i o n s  such a s  r a i n s ,  snow, o r  f l o o d s .  (emphasis 
s upp 1 i e d  ) 

Respondents contend t h a t  t h i s  measurement s t a t u t e  does n o t  app ly  

t o  t h e  p r e s e n t  c a se .  I d i s a g r e e .  The q u e s t i o n  i s  one of d i s t a q c e  a s  

it a p p l i e d  t o  t h e  p o l i c y .  The s t a t u t e  r e q u i r e s  t h a t  t h e  r o u t e  

measured be t h e  r o u t e  " des igna ted  by t h e  t r u s t e e s . "  The Montana 

s t a t u t e s  do n o t  s p e c i f i c a l l y  r e f e r  t o  walking d i s t a n c e s .  The s t a t u t e  

speaks of res idence  d i s t a n c e s ,  which, i n  t h e  absence of a measurement 

s t a t u t e  could  even be  measured " as  t h e  crow f l i e s . "  The measurement 

s t a t u t e  mus t  be read i n  t h e  c o n t e x t  of t h e  o t h e r  t r a n s p o r t a t i o n  

s t a t u t e s .  I t  s p e c i f i c a l l y  r e q u i r e s  t h e  measurement be made wi th  a 

v e h i c l e .  I t  s p e c i f i c a l l y  r e q u i r e s  t h a t  t h e  measured r o u t e  be 

" reasonably  passab le"  f o r  a v e h i c l e .  The " s h o r t e s t  p r a c t i c a l  rou te"  

i s  t h e r e f o r e  c l e a r l y  in tended  t o  be  a v e h i c u l a r  r o u t e .  I n  terms of 

measurement, t h e  s t a t u t e  r e s t r i c t s  t h e  d i s c r e t i o n a r y  power of t h e  

t r u s t e e s  t o  determine d i s t a n c e s .  T r a n s p o r t a t i o n  c a s e s  a r e  no t  walking 

d i s t a n c e s  nor  a r e  they  r e q u i r e d  t o  be  so .  

S a f e t y  Hazard 

The second i s s u e  on appea l  i s  whether t h e  County T r a n s p o r t a t i o n  

Committee e r r e d  i n  no t  f i n d i n g  t h a t  t h e  school  d i s t r i c t  a c t e d  i n  an 

a r b i t r a r y  and c a p r i c i o u s  manner i n  app ly ing  i t s  s a f e t y  hazard excep- 

t i o n  t o  t h i s  t r a n s p o r t a t i o n  ca se .  The B i l l i n g s  school  d i s t r i c t  i s  one 

of t h e  l a r g e s t  school  d i s t r i c t s  i n  t h e  s t a t e .  Geograph ica l ly ,  and i n  

terms of popul.at ion,  t h e  q u e s t i o n s  of s a f e t y  f o r  a l l  c h i l d r e n  a r e  of 

cons iderab le  magnitude and must always be considered by t h e  B i l l i n g s  
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school district. The record indicates that the district has been 
requested by numerous individuals to provide bus transportation for 
their children on the basis of a safety hazard. The school district 
responded to these numerous requests by establishing a safety com- 
mittee which reviews such requests and recommends a response to the 

trustees. The safety committee, made up of numerous individuals, 
investigates all requests for transportation based on safety hazards 
throughout the district. 

From the record it appears that the safety committee is familiar 
with the variety of walking conditions faced by school children 
throughout the school district and has developed expertise and exper- 
ience in comparing claimed hazards in one area with claimed hazards 
elsewhere in order to achieve a uniform application of the policy 
throughout the district. The school hoard of trustees is responsible 
for the health and safety of the children in their school district. 
They are permitted to employ and dismiss administrative staff and 
other personnel deemed necessary to carry out the various services of 
the district. Section 20-3-324,  MCA. The trustees may choose to 
accept or reject the safety committee's recommendation. Here they 
chose to accept the recommendation. 

The record is replete with testimony indicating that the safety 
committee carefully considered the claims made by the Appellants. For 
Appellants' children living north of Rimrock Road, the safety commit- 
tee investigated and developed a safe walking route in the fall of 
1980. For Appellants' children living south of Rimrock Road, the 
investigation was completed upon Appellants' request. The evidence 
presented at the county transportation committee hearing shows that 
in making its determination, the safety committee consldered factors 
including: traffic density, geography, weather, conditions of roads, 
existence of shoulders on roads, and the existence of alternate walk- 
ing routes, walking parts of it themselves, and driving along other 
parts. From the record, the safety committee compared the level of 
danger posed by the proposed safe walking paths to the level of danger 

found along other safe walking routes within the district, where bus 

transportation has previously been denied. The members of the safety 
committee judged that any hazard present was insufficient to justify 
bus transportation. 

6 



The s a f e t y  committee recommended t h e i r  f i n d i n g s  t o  t h e  board o f  

t r u s t e e s ;  a board composed o f  e i g h t  members s e l e c t e d  from t h e  commun- 

i t y  and by t h e  community t o  govern t h e  a f f a i r s  of t h e  d i s t r i c t .  

Appe l lan t s  were gran ted  a h e a r i n g  b e f o r e  t h e  t r u s t e e s .  Appe l lan t s  had 

t h e  f u l l  o p p o r t u n i t y  t o  and d i d  p r e s e n t  f a c t s  of claimed s a f e t y  

hazards  t o  t h e  t r u s t e e s .  The r e p o r t  of t h e  s a f e t y  committee was a l s o  

p r e s e n t e d .  

Once aga in  t h e  evidence was p resen ted  upon appea l  by t h e  Appel- 

l a n t s  t o  t h e  County T r a n s p o r t a t i o n  Committee. The County Transpor ta-  

t i o n  Committee was made up of t h e  fo l lowing  i n d i v i d u a l s :  Jim Straw,  

r e p r e s e n t i n g  t h e  Board o f  County Commissioners; R i t a  Reiser,  r e p r e-  

s e n t i n g  School D i s t r i c t  No. 2 ;  B i l l  Sorg,  r e p r e s e n t i n g  Laure l  High 

School and Elementary D i s t r i c t ;  Bud Vise, r e p r e s e n t i n g  Broadview's 

High School and Elementary D i s t r i c t ;  J a c k  Welch, r e p r e s e n t i n g  

Pioneer-Shepherd Elementary and High School D i s t r i c t ;  Dennis Espeland,  

r e p r e s e n t i n g  t h e  e lementary d i s t r i c t s  under t h e  B i l l i n g s  High School 

D i s t r i c t  f o r  School D i s t r i c t  No. 2 ,  and t h e  County Super in tenden t  of 

Schools ,  Genevieve Bauer. A t o t a l  of n i n e  l o c a l  i n d i v i d u a l s  p r e s e n t  

i n  t h e  B i l l i n g s  a r e a .  The County T r a n s p o r t a t i o n  Committee had an  

o p p o r t u n i t y  t o  review a l l  o f  t h e  evidence p r e s e n t e d  t o  them. Appel- 

l a n t s  were r e p r e s e n t e d  by counsel  and had an o p p o r t u n i t y  t o  p r e s e n t  

evidence and cross-examine w i t n e s s e s  a t  t h e  h e a r i n g .  T h i s  p a r t i c u l a r  

h e a r i n g  a f f o r d e d  due p r o c e s s  f o r  a l l  concerned and has  been recognized 

by t h e  Montana Supreme Court  i n  I 'anzick v .  School Board t o  be  t h e  

record  upon which a l l  a p p e l l a t e  review s h a l l  occur .  The Committee 

e x e r c i s e d  i t s  s t a t u t o r i l y  g ran ted  d i s c r e t i o n  and made a c a r e f u l  and 

considered d e c i s i o n  t h a t  t h e r e  was i . n s u f f i c i e n t  s a f e t y  hazard t o  

j u s t i f y  t h e  p r o v i s i o n  of bus t r a n s p o r t a t i o n .  

An appea l  of t h i s  n a t u r e  involved approximately  20 peop le  from 

t h e  l o c a l  school  d i s t r i c t  a r e a  who had a n  o p p o r t u n i t y  t o  review t h e  

evidence and revie,  t h e  m a t e r i a l  p resen ted  t o  them by bo th  p a r t i e s .  A 

s a f e t y  committee was e s t a b l i s h e d  t o  c a r e f u l l y  e v a l u a t e  t h e  a l l e g e d  

s a f e t y  hazard.  The school  board made up of l o c a l  i n d i v i d u a l s  of t h e  

community had an o p p o r t u n i t y  t o  make an  independent e v a l u a t i o n  a f t e r  

p u b l i c  h e a r i n g .  F u r t h e r ,  t h e  County T r a n s p o r t a t i o n  Committee had an 

o p p o r t u n i t y  t o  review once a g a i n  and conduct a de  novo h e a r i n g  on t h e  

e n t i r e  case .  After h e a r i n g  a l l  of t h e  ev idence ,  i n c l u d i n g  t h e  f a c t s  
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on t he  a l l e g e d  s a f e t y  hazard i t s e l f ,  t he  County T r a n s p o r t a t i o n  ComniiL- 

t e e  found no abuse of d i s c r e t i o n .  Appe l lan t s  now r e q u e s t  t h a t  an 

i n d i v i d u a l  l o c a t e d  250 miles  away from t h e  l o c a l  schoo l  d i s t r i c t  make 

a s e p a r a t e  and independent e v a l u a t i o n  of t h e  evidence where approxi-  

mately 20 i n d i v i d u a l s  who were i n t e n s e l y  involved i n  t h i s  case  s p e n t  

many hours t a k i n g  i n  evidence and cons ider ing  a l l  f a c e t s  of t h i s  c a se .  

The Montana Admin i s t ra t ive  Procedures Act and t he  Montana Supreme 

Court  i n  t h e  Yanzick d e c i s i o n  c l e a r l y  p r o h i b i t  t h i s  s t a t e  s u p e r i n t e n-  

den t  o r  any o t h e r  c o u r t  of  review t o  s u b s t i t u t e  i t s  judgment f o r  t h a t  

of t h e  agency a s  t o  t h e  weight of t h e  evidence on q u e s t i o n s  of f a c t .  

This  s t a t e  s u p e r i n t e n d e n t  may a f f i r m  t h e  d e c i s i o n  o r  remand t h e  case  

f o r  f u r t h e r  p roceed ings .  I may no t  s u b s t i t u t e  my judgment f o r  t h a t  of 

n e a r l y  20 o t h e r  people .  S e c t i o n  2-4-704, MCA. 

Appel lants  i n  t h i s  case  p resen ted  no competent evidence t o  sup- 

p o r t  t h e  f i n d i n g  t o  any committee t h a t  a s a f e t y  hazard e x i s t e d .  

S p e c i f i c a l l y ,  no t r a f f i c  counts  were g iven .  No a c c i d e n t  r e p o r t s  were 

analyzed.  There was no comparison wi th  o t h e r  d i s t r i c t s  by t h e  Appel- 

l a n t s  of p o t e n t i a l  problems. The school  d i s t r i c t  d i d  p r e s e n t  an 

e x h i b i t  d e a l i n g  wi th  t h e  mat r ix  t o  be  used i n  ana lyz ing  s a f e t y  hazards  

f o r  school  c h i l d r e n .  I t  was n o t  u n t i l  Appe l lan t s  p resen ted  t h e i r  

argument t o  t h e  s t a t e  s u p e r i n t e n d e n t  t h a t  a d d i t i o n a l  evidence was 

a t tempted t o  be in t roduced .  None of t h e  e x h i b i t s  were o f f e r e d  i n t o  

evidence a t  t h e  Board 's  hea r ing  o r  b e f o r e  t h e  County T r a n s p o r t a t i o n  

Committee. None of t h e  e x h i b i t s  were al lowed t o  be cross-examined o r  

expla ined i n  d e t a i l .  The Supreme Court i n  Yanzick d i sa l lows  such 

a d d i t i o n a l  evidence,  e s p e c i a l l y  evidence t h a t  may be q u e s t i o n a b l e  a s  

t o  t h e  re levancy ,  competency o r  p o t e n t i a l  hearsay .  This a d d i t i o n a l  

evidence w i l l  n o t  be accepted he r e .  

I f i n d ,  t h e r e f o r e ,  t h a t  t h e  County T r a n s p o r t a t i o n  Committee d i d  

no t  abuse i t s  d i sc re t i .on  i n  a f f i r m i n g  t he  board of t r u s t e e ' s  d e c i s i o n  

i n  denying t r a n s p o r t a t i o n  t o  Appel lants  i n  t h i s  case .  The r e a l  i s s u e ,  

however, goes f a r  beyond t h e  scope of  t h i s  a d m i n i s t r a t i v e  appeal  o r  

t he  power of t h i s  s t a t e  s u p e r i n t e n d e n t .  The s o l u t i o n  t h a t  was re-  

quested by t h e  Appe l lan t s  i s  on ly  one which i n  a s h o r t  t e rm,  temporary 

f a s h i o n  a l l e v i a t e s  o r  minimizes t h e  s a f e t y  concern of p a r e n t s  f o r  t h e  

e n t i r e  d i s t r i c t .  The school  d i s t r i c t  i s  n o t  i n  t h e  b u s i n e s s  of i n s u r -  

i ng  s a f e t y  of highways. They a r e  i n  t h e  b u s i n e s s  of educa t ing  c h i l d -  
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ren .  The S t a t e  Highway Department and t h e  C i t y  of B i l l i n g s  a re  t h e  

a u t h o r i t i e s  r e s p o n s i b l e  t o  c o n s t r u c t  adequate  b i k e  p a t h s ,  p e d e s t r i a n  

p a t h s ,  and t a k e  a l l  r easonab le  and a p p r o p r i a t e  s t e p s  t o  i n s u r e  s a f e t y  

n o t  on ly  f o r  t h e  c h i l d r e n  of B i l l i n g s ,  b u t  f o r  a l l  c i t i z e n s  of 

B i l l i n g s .  S ince  no evidence was p r e s e n t e d  a t  t h e  h e a r i n g  a s  t o  

e f f o r t s  t h a t  t h e s e  e n t i t i e s  a r e  t a k i n g ,  I am b r i n g i n g  t h i s  m a t t e r  t o  

t h e  a t t e n t i o n  of t h e  a p p r o p r i a t e  o f f i c i a l s  who have f i r s t - h a n d  know- 

l e d g e ,  a s  do t h e  o t h e r  twenty members of t h i s  appea l  p r o c e s s ,  of t h e  

problem. I am s t r o n g l y  recommending t h a t  t h i s  l o c a l  problem b e  re- 

so lved  i n  B i l l i n g s  by t h e  people  t h a t  a r e  h i r e d  and ass igned  t o  t a k e  

c a r e  o f  t h e s e  problems. I sha1.l work a s  an  advocate  on beha l f  of 

s a f e t y  t o  i n s u r e  t h a t  i f  a s a f e t y  hazard e x i s t s  i n  any p a r t  of 

B i l l i n g s ,  a long- term permanent s o l u t i o n  i s  found, r a t h e r  than  a s h o r t  

term bus ing  s o l u t i o n .  

Within a few weeks, t h e  school  d i s t r i c t  w i l l  l e t  c h i l d r e n  o u t  on 

s p r i n g  days o r  d u r i n g  t h e  summer. The c h i l d r e n  a r e  s t i l l  walking down 

t h i s  barrow p i t  which i s  a l l e g e d  t o  be  a s a f e t y  hazard.  They a r e  

s t i l l  a l l e g e d l y  hidden from view and t h e  p o s s i b i l i t y  of an  a c c i d e n t  i s  
s t i l l  t h e r e .  A temporary s o l u t i o n  w i l l  n o t  s o l v e  t h e  problem. A s  a 

p a r e n t  myself ,  I know t h a t  p a r e n t s  a r e  u l t i m a t e l y  r e s p o n s i b l e  f o r  t h e  

s a f e t y  of t h e i r  c h i l d r e n  and t h e r e f o r e  a r e  urged not  t o  s i n g l e  o u t  t h e  

schoo l ,  b u t  t o  f i n d ,  through t h e  a p p r o p r i a t e  p lann ing  s t a f f  o f  t h e  

highway depar tment ,  a s o l u t i o n  t o  t h i s  problem. I c a l l  t h e  a t t e n t i o n  

of Mr. Don H a r r i o t t ,  Chief Engineer  of t h e  Montana Highway Department,  

and Mr. A1 Thelen,  t h e  B i l l i n g s  C i t y  Manager, t o  t h i s  problem. The 

c i t y  t r a f f i c  e n g i n e e r ,  P i e r r e  Jomin i ,  must a l s o  be  an i n t e g r a l  p a r t  of 

t h e  s o l u t i o n  t o  any s a f e t y  hazard p r e s e n t  h e r e .  I urge t h a t  t h e  

school  d i s t r i c t  and t h e  C i t y  o f  B i l l i n g s  commit themselves t o  a long-  

term s o l u t i o n  t o  any a l l e g e d  s a f e t y  hazard which a f f e c t s  school  c h i l d-  

ren  i n  t h a t  c i t y .  I n s u f f i c i e n t  evidence was p r e s e n t e d  i n  t h e  County 

T r a n s p o r t a t i o n  Committee l e v e l  t h a t  would o r d e r  a temporary bus ing  

s o l u t i o n .  To a l l o w  t h e  c h i l d r e n  t h e  use of t r a n s p o r t a t i o n  would n o t  

p rov ide  t h e  p r o t e c t i o n  which i s  c a l l e d  f o r  i.n t h i s  c a s e .  Howevc?r, I 

am a l s o  concerned a s  t o  t h e  s a f e t y  o f  c h i l d r e n  i n  a l l  a r e a s  o f  Arrow- 

head School and t h e  school  d i s t r i c t  a s  a whole. I t  i s  f o r  t h o s e  

c h i l d r e n  whose p a r e n t s  a r e  n o t  as  concerned about  s a f e t y  as  Appe l lan t s  

i n  t h i s  case  t h a t  I address  my concern a s  well.. In t h e  long run,  t h e  
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s a f e t y  of t h e  c h i l d r e n  invo lves  12  months of t h e  yea r .  That must be 

t he  goal  e s t a b l i s h e d  he r e .  

I am making t h i s  o f f i c e  a v a i l a b l e  a s  an ombudsman, o r  an advocate 

on beha l f  of t h e  s a f e t y  of a l l  c h i l d r e n  i n  t h i s  a r e a .  I am prepared 

t o  a s s i g n  our  t r a n s p o r t a t i o n  s p e c i a l i s t s  t o  work on t h i s  problem and 

t o  keep me updated a s  t o  t h e  p rogress  i n  t h i s  a r e a .  Much va luab le  

t ime i s  being l o s t  i n  t h e  e f f o r t  t o  c o r r e c t  t he  s a f e t y  problems 

through f u r t h e r  l i t i g a t i o n  over  bus ing .  The time and concern o f  bo th  

t h e  p a r e n t s  and t h e  l o c a l  c i t y  eng ineers  and t h e  s t a t e  highway d e p a r t -  

ment must be devoted t o  t h o s e  who can c o n s t r u c t  t h e  f i n a l ,  permanent 

s o l u t i o n .  I a f f i r m  the  County T r a n s p o r t a t i o n  Committee's d e c i s i o n  and 

r e q u e s t  t h a t  a l l  p a r t i e s  i n  t h i s  a c t i o n  t a k e  a p p r o p r i a t e  measure t o  

i n s u r e  t h e  s a f e t y  of t h e i r  c h i l d r e n  and t h e  e n t i r e  school  d i s t r i c t  of 

B i l l i n g s .  

DATED A p r i l ,  1982. 
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